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STEELE, Chief Justice:



Heather Farmer suffered vaginal and genital lameratduring childbirth.
She and her husband sued the obstetrician ancbipitdl. After sending “Notices
of Intent” to the doctor and hospital, the Farmidest a complaint, but failed to
attach the Notices. A Superior Court judge deminredFarmers’ Motion for Leave
to Amend, having found, on the basis of the refabback doctrine, the complaint
time barred by the two year statute of limitatioriEherefore, the judge found no
valid filing to which the amendment could relatadagranted defendants’ Motion
to Dismiss the Farmers’ complaint. VREVERSE.

I. FACTSAND PROCEDURAL HISTORY

On July 28, 2007, Christiana Hospital admitted Heat~armer because of
labor complications. Dr. Faith Brosch was the etrgtian on call. After
examining Farmer, Brosch decided not to order arsi@pmy, which is a
procedure designed to enlarge the vaginal openungngl childbirth. Farmer
delivered her baby that night, but the deliveryssallacerations to her vagina and
genitalia. The Farmers allege that while repairthgse lacerations, Brosch
improperly sutured Farmer’s labia to her clitorabd and sutured her labia minora
and labia majora. Consequently, Farmer had to ngodanother surgery in
November 2007 to correct Brosch’'s surgery. Farglams that despite the
revision surgery, she still suffers from disfiguem significant pain, and

discomfort.



On July 21, 2009, seven days before the expiratiothe applicable two
year statute of limitations on the Farmers’ claiofs negligence and loss of
consortium, the Farmers sent Notices of Intent neestigate to Brosch and
Christiana by certified mail, return receipt regeds pursuant to 1®d. C.
6856(4)' The Farmers intended these letters to toll taeutt of limitations an
additional 90 days, as Section 6856(4) permits. Gotober 14, 2009, the Farmers
filed their complaint against Brosch and Christiaifde complaint attached copies
of the certified mail return receipts, but did radtach copies of the Notices of
Intent or mention the Notices of Intent. Chrisianoved to Dismiss for failure to
comply with Section 6856(4), which states that Mwatices of Intent “shall be

attached” to the complaint to prove compliance wfitl statute of limitations. A

! At the time of the incident, the relevant statwtes 18Del. C. § 6856(3). Eleven days after the
Farmers filed their opening brief with this Coulte General Assembly amended the statute by
adding a subsection and renumbering the existibgesttionsSee 2010 Del. Laws ch. 384
(2010). The provision relevant to this appeal nea textually unchanged, but becameDEB.

C. 8 6856(4). We will refer to it as Section 6856i#@oughout this order. In full, Section
6856(4) reads:

A plaintiff may toll the above statutes of limitatis for a period of time up to 90 days
from the applicable limitations contained in theeson by sending a Notice of Intent to
investigate to each potential defendant(s) by foedtimail, return receipt requested, at the
defendant(s') regular place of business. The nehed state the name of the potential
defendant(s), the potential plaintiff and give eebdescription of the issue being
investigated by plaintiff's counsel. The 90 dayallstun from the last day of the
applicable statute of limitations contained in théstion. The notice shall not be filed
with the court. If suit is filed after the applidalstatute of limitations in this section, but
before the 90-day period in this section expiresp@y of the notice shall be attached to
the complaint to prove compliance with the statftemitations.
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Superior Court judge granted the motion, yet aldknawledged that the Notices
of Intenthad been sent according to the terms of Section 6856(4). Therieas
moved for reargument and to amend their complamply to add the Notices to
the certified mail return receipts. The Court haldearing and denied both of the
Farmers’ motions. The judge held that because-treners failed to attach the
Notices of Intent to their complaint, they couldt toll the statute of limitations.
Without the extended 90 day period, the judge bedtl their October 14 filing was
time barred. The judge further held that under ridlation back doctrine, the
Farmers had no earlier valid filing to which th@roffered amendment could
relate. The Farmers now appeal.
II. STANDARD OF REVIEW

We review a final judgment granting a motion tonaissde novo.? We also
review statutory construction rulingle novo to determine whether the Superior
Court erred as a matter of law in formulating oplgimg legal precepts. Strict
construction is particularly important when consteustatutes of limitatioi, even

if strictly construing a statute of limitation wallield a “somewhat unfortunate

2 Leatherbury v. Greenspun, 939 A.2d 1284, 1288 (Del. 2007) (citifgnd| ewood Timber
Group, LLC v. Pan Am. Energy, LLC, 859 A.2d 989, 997 (Del. 2004)).

% 1d. (citing Christiana Hosp. v. Fattori, 714 A.2d 754, 756 (Del. 1998)).

41d. at 1292.



result.”® This Court has long recognized, however, that i$ithe well recognized
duty of a court to construe statutes of limitatiso as to establish just and
reasonable guidelines for different classes ofcaséght of the general policy of
repose.?
1. ANALYSIS
Affirming the Superior Court judgment in this caseuld endorse the

following scenario:

a. The Farmers’ claims arose on July 28, 2007,

b. The Farmers sent the requisite Notices of IntentBtosch and
Christiana by certified mail, return receipt rededs before July 28,
2009, in compliance with Section 6856(4);

c. July 28, 2009 came and went;

d. The Farmers filed their complaint on October 1420within the 90
day extended limitations period of Section 6856(4))

e. Because they attached the certified proof of mgilbut failed to
attach the actual Notices of Intent to their conmglan October 14,
the Farmers’ claims actually expired nearly 11 veee&rlier on July
28.
On its face, this result establishes neither a nost reasonable guideline. It is

inconsistent with the normal operation of statutesmitations. On July 28, 2009,

®|d.
® Ewing v. Beck, 520 A.2d 653, 662 (Del. 1987).
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when the two year period of limitations would othee have run, the Farmers’
right to sue had either expired or it had beenreldd by operation of law (the
sending of the Notices by certified mail pursuangection 6856(4)) until October
26, 2010. These are the only two possibilities toad issue could be determined
on July 28. As of that date, neither the Farmenrsthe court needed to await the

earlier of their filing or October 26 to determithe status of their claim.

The overarching intent of the Delaware Medical Madpice Act is to “limit
the number of medical malpractice actiohdNevertheless, the official synopsis of
the legislation that added the text of subsectijnsfates plainly: “Additionally a
process to allow up to ninety (90) days to invedega potential negligence claim
iIs added and wouldextend the medical malpractice statute of limitations
accordingly.”® Thus, the intent of Section 6856(4) is extend the limitations
period, uninterrupted, by 90 days. If we were atdhithat acomplaint filed during
the extra 90 days time barred merely because ihalichttach notices of intent, the
result would not faithfully extend the statute omitations consistent with
legislative intent. Rather, we would be validatiagprocedure under which the

plaintiff would not know for certain until he filea complaint whether the original

" Leatherbury, 939 A.2d at 1290.

8 1d. (emphasis added).



or the extended limitations period applied to Hemm. We do not believe the

General Assembly intended such a draconian result.

That result also would be inconsistent with the mbiguous language of
Section 6856(4). The General Assembly could haaderthe entire subsection a
single sentence, but it did not. Instead, the @G#néssembly said—in
substance—that the way to toll the two year linotad period for 90 additional
days is by sending a Notice of Intent to investigate tohepotential defendant(s)
by certified mail, return receipt requested, at tiedendant(s’) regular place of
business? If the General Assembly intended to require &itaent of the Notice
of Intent to the complaint as a condition precedenextending the limitations
period, then it would not have ended the sentendte avperiod after the word
“business.” The statute would have mandated atiach together with the
certified mail, return receipt requirement, in artie toll the statute effectively. It
did not. Instead, not until the very end of thdosaction, several sentences
removed from the operative language, did the Génksgembly address the
attachment issue. There, the General Assemblgdsthat a plaintiff who decides
to file a complaint within the extended 90 day taions period shall attach the

notices to his complaint. The General Assemblg abgplained, in plain language,

°'§ 6856(4).



the reason for this requirement—“o prove compleneith the statute of

limitations.™°

The attachment requirement is not a legal presdquto a
plaintiff's entitlement to an extended limitatiopsriod. Rather, it serves merely
as documentation in the initial pleading that coné that the notice enlarging the

time to file was sent.

Although Leatherbury explained that Section 6856(4) demands strict
compliance, the critical difference between thisecand_eatherbury is the nature
of the plaintiffs’ mistake. InLeatherbury, the alleged failurepertained to an
element of Section 6856(4) that was legally a pueiste to extending the
limitations period—providing notice to the defentaoefore the original two year
statute of limitations expired. Specifically, tp&intiff in Leatherbury sent the
Notices of Intent to the defendants via Federalr&syp, rather than by certified
mail, return receipt requested. By mandating #ifeed mail and return receipt
requirements in the statute, the General Assembdglenclear its intent that
defendants receive notice of extended limitatioegsqgols by a particular method
before the original two year limitations period eapired. Because the plaintiff in

Leatherbury failed to comply with the statutory requirement délivery of the

104,



notices before the date on which the period oftatons expired, the statute

barred his claim.

Here, however, the Farmers complied with the stayutnandates within the
two year period of limitations. Therefore, as olyJ28, 2009, the Farmers had an
additional 90 days remaining before the statutienafations would preclude them
from filing their claim. When they filed their cqtaint on October 14, they failed
to attach the Notices of Intent to their complaiifib the extent the statute requires
that the Notices “shall be attached” to the conmtlaihe sole purpose of that
requirement is to confirm that the Notices wereetynsent. Here, because the
Farmers attached certified mail receipts (but ardithe Notices themselves), they
confirmed that the Notices were timely sent, thgredatisfying the policy
underlying the pleading requirement. Their failduce satisfy a special rule of
pleading was a shortcoming appropriately remedied Motion to Amend for the
purpose of attaching the Notices to the complaint.

V. CONCLUSION

Although the entirety of Section 6856(4) is mandgtto toll the statute for
the extended 90 day period, a plaintiff need ¢yricomply with only the first
sentence. That is, he must “send[] a [valid] N®td Intent to investigate to each

potential defendant(s) by certified mail, returncept requested, at the



defendant(s’) regular place of busineSs.Having done this, a plaintiff will have
effectively extended the limitations period by 9%yd. The remainder of Section
6856(4) lists additional procedural guidelines tfog plaintiff to follow. Although

these guidelines must be followed, they do not ramddditional hoops a plaintiff
must jump througlbefore he can toll the statute. The attachment requinénse

more akin to a special rule of pleading that, if fadlowed, is subject to cure by
filing a Motion to Amend a faulty original compldion the basis of the relation
back doctrine. Under Superior Court Rule 15(agyéeof court to amend “shall be

freely given when justice so requires.”

We do not decide here whether the Farmers shouldréeted leave to
amend their complaint. That determination is tefthe “sound discretion of the

trial judge,™?

which we would review for error, if at all, in attire proceeding.
Here, we simply decide that it was error for thal judge to deny their motion to

amend on the basis that they had no valid filing to which their proffered

d.
12 \Wilson v. Wilson, 2005 WL 147942, at *2 (Del. Super. Ct. Jan. BOS).
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amendment could relate back. Because they ef@dygtiwlled the statute, their
claims were not barred. The judgment of the SupeZiourt is reversed and this

case igemanded for proceedings consistent with this @pini
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